Module 2: General Principles of Contracts
Management

1. Indian Contract Act, 1872 — General Principles & Amendments

The Indian Contract Act, 1872, is the foundational law governing contracts in India. It is divided
into:
¢ General Principles (Sections 1-75): Essentials of contract formation and enforceability.

e Special Contracts: Indemnity, guarantee, bailment, pledge, and agency.

Recent Amendments

e The Act has been amended from time to time to clarify definitions and strengthen
enforceability, notably in relation to arbitration and streamlining contract law to meet modern
needs!l,

2. Contract Formation & Law

o Offer & Acceptance: Must be definite, communicated, and accepted unconditionally.
e Consideration: A contract must have lawful consideration (something of value exchanged).

¢ Free Consent: Consent must be free from coercion, undue influence, fraud,
misrepresentation, or mistake.

e Capacity: Parties must be competent—of legal age, sound mind, and not otherwise
disqualified.

o Lawful Objective: The purpose must not be illegal or contrary to public policy.
¢ Legal Formalities: Some contracts must be in writing or registered.

Privity of Contract: Only parties to a contract can sue or be sued under it[21 [31 (4] [S]

3. Types of Contracts & Features

Type Description
Valid Enforceable by law if all essentials are met
Void Not enforceable by law — e.g., unlawful object
Voidable Valid until annulled by the aggrieved party (e.g., under coercion)

Unenforceable Cannot be enforced due to technical defects (e.g., not in writing)



Prime & Sub-contracts

¢ Prime Contract: Main contract between owner and principal contractor.

e Sub-contract: Principal contractor outsources portions of work to others.

Joint Ventures & Consortiums

¢ Joint Venture (JV): Two or more parties collaborate for a specific project, sharing risks and
rewards.

e Consortium: Group of firms combining resources for a project but retaining distinct
identities[6l [Z1 [8]

4. Tenders, RFPs, Bids & Evaluation

e Tenders: Official invitations to suppliers/contractors to submit competitive offers.
¢ Request for Proposal (RFP): Invites detailed technical and financial submissions.
e Bids/Proposals: Supplier/contractor submissions in response to tenders/RFPs.

¢ Bid Evaluation: Involves technical and financial assessment, compliance check, and ranking
of bids for transparency and valuel2l.

Contract Award & Notice to Proceed

e Award follows evaluation and approval. Successful bidder receives formal notification and
"Notice To Proceed"—the signal to commence work 101,

5. Contract Conditions, Specifications & “Red Flags"

¢ Contract Conditions: Define obligations, timelines, penalties, dispute resolution, and other
operational terms.

o Specifications: Detailed description of project requirements.

¢ Critical/”Red Flag"” Conditions: Terms that carry disproportionate risk, ambiguity, open-
ended obligations, or unusual grounds for termination or penalties—must be scrutinized
carefully.

6. Changes, Variations & Site Conditions

e Variations: Authorized changes in work or scope may affect cost, time, or quality.

o Differing Site Conditions: Unforeseen physical conditions can warrant contract adjustment
(cost/time).

e CostEscalation: Procedures for price adjustments due to inflation or material/labor cost
increases.



7. Delays, Suspensions, Terminations & Extensions

¢ Delays: May be excusable (beyond control) or inexcusable (contractor’s fault). Require
cause analysis and documentation.

e Suspensions: Temporary halting of work—may arise from owner or regulatory action.
¢ Terminations: Can occur for fault (default) or for convenience.
e Time Extensions & Force Majeure:

o Force Majeure: Events beyond party control (natural disasters, war) excusing non-
performance and usually entitling time extensions[ 12l

Delay Analysis & Remedies

e Systematic analysis of delay causes to determine entitlement to time/cost relief or
application of penalties (like liquidated damages).

Liquidated Damages & Penalties

¢ Liquidated Damages: Pre-agreed sum payable for delay or failure to perform, not penal in
nature but a genuine estimate of loss.

¢ Penalties: Amounts exceeding fair compensation may be unenforceable.

8. Insurance, Taxation, Performance & Non-performance

¢ Insurance: Contracts specify required covers—works, third-party, liability, etc.
e Taxation: Responsibility for taxes, duties, GST, etc., must be clearly defined.
¢ Performance: Fulfilling contract terms as agreed.

e Excusable Non-performance: Non-performance excused due to force majeure or
contractually accepted reasons.

9. Documentation & Notices

e Contract Documentation: Includes signed contract, drawings, schedules, amendments,
correspondences, site instructions, and progress records.

e Contract Notices: Formal communications on variations, claims, delays, etc., are essential
for record and enforceability.

10. Wrong Practices in Contracting

Practice Description
Bid Shopping Contractor secures contract, then seeks cheaper sub-contractors post-award
Bid Fixing Collusion to predetermine bid outcomes; undermines fairness
Cartels Groups aligning their bids to artificially set high prices

Reverse Auction Suppliers compete to lower prices in real-time, can be manipulated by cartels



Strict anti-collusion laws and transparent processes have been introduced to combat these

practices 131 141

11. Contract Models: Build-Own-Operate & Public-Private Partnerships

e Build-Own-Operate (BOO): Private sector finances, builds, owns, and operates a project
with no obligation to transfer asset ownership back. Common in infrastructure development.

o Build-Operate-Transfer (BOT): Similar to BOO, but asset reverts to government/owner after

concession period 1151 [n6]

e Public-Private Partnerships (PPP): Collaboration between government and private sector
for infrastructure/service projects; various models like BOT, BOO, and Design-Build.

12. International Commercial Terms (Incoterms)

e Globally standardized trade terms that define responsibility, risk, and cost in international
contracts—examples include FOB (Free On Board), CIF (Cost Insurance Freight), DDP

(Delivered Duty Paid).

Summary Tables

Major Types of Contract

Type

Lump Sum

Item Rate
Cost Plus

Turnkey

EPC (Engineering, Procurement,
Construction)

BOO/BOOT/BOT

Red Flag Contract Clauses

Clause Type
Excessive Penalties
Open-Ended Indemnities
Ambiguous Delay Clauses

Adverse Change Clauses

Key Feature Example
Fixed price for entire work Building contract

Unit rates defined, payment as per item

Road projects
executed proj

Some EPC

Actual cost plus agreed fee
contracts

All-inclusive; ready for use upon

. Power plants
completion

Comprehensive handling by single entity Highways, bridges

Private sector develops, operates, may

Infrastructure
transfer

Why it's Critical
Not a genuine pre-estimate of loss, may be unenforceable
Uncapped financial risk
Unclear entitlement to extensions/compensation

Can shift economic risk



Timeline of Contracting Process
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. Tender/RFP Issued

. Bid Submission & Opening

. Bid Evaluation

. Contract Award

. Notice to Proceed/Commencement
. Execution, Monitoring, Variations

7.

Completion, Hand-over, Close-out

Effective contract management is founded on firm legal principles, clarity in contractual

documents, robust evaluation, transparent award, and disciplined administration throughout the
contract lifecyclell [21 151 [61 [71 [ [13] [15] [8] [12] [1a] [16]
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